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IN THE UNITED STATES DISTRICT COURT

CENTRAL DIVISION, DISTRICT OF UTAH
_____________________________________________________________________

RONALD T. GRANGE, JR., individually,
and in his capacity as the Personal
Representative of the ESTATE OF
RONALD T. GRANGE, SR., and APRIL
GRANGE HOLMES, the heirs at law, 

Plaintiffs,

vs.

MYLAN LABORATORIES, INC., MYLAN
TECHNOLOGIES, INC., and ENTITY
DOES I THROUGH VI,

Defendants.

 
:

:

:

:

Civil No. 1:07-cv-00107

RULING & ORDER

JUDGE TENA CAMPBELL

MAGISTRATE JUDGE BROOKE C.
WELLS

_____________________________________________________________________

Currently pending before this Court, is defendants’, Mylan Inc., Mylan

Technologies Inc., and Mylan Pharmaceuticals Inc. (collectively referred to as “Mylan”),

motion to compel.   For the reasons now set forth herein and pursuant to Federal Rule1

of Civil Procedure 37, defendants’ motion to compel is granted and plaintiffs are hereby

ordered to produce the box of Mylan’s Fentanyl Transdermal System (“MFTS”) patches

currently at issue.

Document No. 82.  1



I.  Background

In their complaint, plaintiffs allege that Ronald T. Grange Sr. (“decedent”) died as

a result of fentanyl toxicity caused by his use of a fentanyl transdermal patch produced

by Mylan.   On April 3, 2009, through its First Request For Production of Documents,2

defendants sought information regarding any of the decedent’s remaining fentanyl

patch boxes still in the plaintiffs’ possession.   Specifically, defendants requested3

production of the “box received by the decedent with the script for fentanyl.”   In4

response, plaintiffs indicated that they were in possession of two empty fentanyl patch

boxes but did not have any other Mylan containers or packaging.  5

Thereafter, on January 7, 2010, the personal representative of decedent’s

estate, Ronald Grange Jr. (“Mr. Grange”), was deposed.  During his deposition, Mr.

Grange referenced several cardboard boxes that he had removed from the decedent’s

apartment, and indicated that inside one of the larger boxes he observed a smaller box

of Fentanyl patches.    Mr. Grange further stated that if you “shake” the fentanyl box6

“there’s something in there.”   He indicated that the larger box containing the smaller7

Complaint; Document No. 2. 2

Defendants’ First Request For Production of Documents, Document No. 88-2.3

Defendants’ First Request For Production of Documents, Request 9; Document No. 88-2.4

Plaintiffs’ Responses And Objections To Defendants’ First Request For Production, Document5

 86-3.

Deposition of Ronald T. Grange, January 7, 2010, pg. 90-91; Docket No. 83-2.6

Q: But obviously when you were going through those two boxes at some point after you got them   

                  home you observed a box of Fentanyl inside one of the larger boxes.  

             A: Correct.

 Deposition of Ronald T. Grange, January 7, 2010, pg. 91; Document No. 83-2.7
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Fentanyl box had been sealed with duct tape and was still in his possession.    Based8

upon Mr. Grange’s statements, defendants’ counsel made a request for production of

the Fentanyl box and alerted plaintiff of the potential for spoliation if the seal was

disturbed prior to production.    Thereafter, on March 15, 2010  and March 30, 20109 10 11

defendants again provided plaintiffs’ counsel with written requests to produce the

Fentanyl box to which Mr. Grange had referred in his deposition. 

Based upon plaintiffs’ failure to produce the box, defendants then filed their

pending motion to compel requesting immediate production of the box referenced in Mr.

Grange’s deposition allegedly containing the Mylan patches at issue in this litigation.    12

In response, plaintiffs submitted the April 12, 2010, Declaration of Ronald T.

Grange in which Mr. Grange states that on the day of his January 7, 2010, deposition

he was “very nervous” and “could not concentrate.”   As a result, Mr. Grange declares13

that his “testimony was mistaken” and that after his father’s death he actually threw

Deposition of Ronald T. Grange, January 7, 2010, pg. 94-95; Docket No. 83-2.8

Q:  Is the larger box that the Fentanyl box is in, is it sealed in some fashion?

             A:  Yes

Q:  How is it sealed.

A:  Tape. Duct tape.  

Deposition of Ronald T. Grange, January 7, 2010, pg. 65; Docket No. 83-2.
Q: I would request that the larger box that the Fentanyl box or boxes may be in not be disturbed     

            because I’m going to make a request that the larger box be brought to me here at a later date in     

            Salt Lake City were it can be opened by the parties together, okay?
A: Yes.  

Document No. 83-3.10

First Supplemental Request For Production; Document No. 83-4.11

Document No. 82.  12

Declaration of Ronald Grange Jr. ¶ 3; Document No. 86-2.13
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away the leftover fentanyl patches and sent the empty patch boxes to his attorneys.  14

Plaintiffs further contend they have no documents or tangible items responsive the

defendants’ discovery request and accordingly the motion should be denied.   15

III.  Analysis

Mylan has made repeated formal and informal requests for production of any

and all boxes containing fentanyl patches in plaintiffs’ possession.   To date, no boxes

have been produced despite sworn statements as to their existence.   Of additional

concern is the conflicting testimony regarding the alleged contents of the box and

whether or not the box is still in Mr. Grange’s possession or has in fact been turned

over to his attorneys.  Such conflict does not defeat the motion to compel, but instead

only underscores the need for production of the box so that the contents thereof may

be inspected.16

Accordingly, the Court hereby grants defendants’ motion to compel.   Mylan’s

request for production of the box is consistent with plaintiffs’ general duty to disclose

information that is relevant to this litigation and the claims and defenses presented.  17

Furthermore, given the conflicting information provided in the document request,

deposition and declaration the Court finds it is appropriate for plaintiffs to produce any

boxes in their possession that may be responsive to defendants’ requests.

Declaration of Ronald Grange Jr. ¶4; Document No. 86-2.14

Additionally, plaintiffs argue that Mylan’s motion is procedurally improper and premature.  The15

Court, however, finds such procedural objections unpersuasive in that plaintiffs responded to Mylan’s First

Supplemental Document Request on April 6, 2010, prior to the time they filed an opposition to Mylan’s

motion yet still failed to produce the box requested.

Burns v. Board of County Commissioners of Jackson County, 330 F.3d 1275, 1282 (10th Cir.).16

Fed. R. Civ. P. 26.17
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Defendants’ counsel to submit, for the Court’s review, an affidavit of reasonable

attorney fees incurred in bringing their motion to compel.

 

   DATED this 17th   day of May, 2010.

BY THE COURT:

______________________

Brooke C. Wells
United States Magistrate Judge
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<!!>.AO 245D (Rev. 12/07) Judgment in a Criminal Case for Revocations 
Sheet 1 

UNITED STATES DISTRICT COtTR~EC~ 
,.:-. 

District ofUtah 

UNITED STATES OF AMERICA Judgment in a c2~i.i~~' rl:J$e 
v. (For Revocation of Probation or Supervised Release) 

JASON SAMUEL ANDERSEN , l 

Case No. DUTXW5eR{}OO07~OOQ-iS--
,- ~ ~_-; 1 ' , , 

USM No. 12429-081 

Parker Douglas 
Defendant's Attorney 

THE DEFENDANT: 


rv' admitted guilt to violation of condition(s) Allegation 4 of the Petition ofthe term of supervision. 


o was found in violation of condition(s) __________ after denial ofguilt. 

The defendant is adjudicated guilty of these violations: 

Violation Number Nature of Violation Violation Ended 

Defendant has failed to work regularly at a lawful occupation 

The defendant is sentenced as provided in pages 2 through 4 of this judgment. The sentence is imposed pursuant to 
the Sentencing Reform Act of 1984. 

rsI The defendant has not violated condition(s) 1-3 of Petition and is discharged as to such violation(s) condition. 

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any
change of name, residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are 
fully pa~d. ~f ordered to pay restitution, the defendant must notify the court and United States attorney of material changes ill 
economlC clfcumstances. 

Last Four Digits of Defendant's Soc. Sec. No.: 1832 

Defendant's Year of Birth: 1973 

City and State of Defendant's Residence: 
South Salt Lake city, UT 

U. S. District Judge 

Name and Title of Judge 

05/14/2010 

Date 
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Sheet 2- Imprisonment 

Judgment - Page _;::;.2_ of 

DEFENDANT: JASON SAMUEL ANDERSEN 
CASE NUMBER: DUTX205CR000073-005-TS 

IMPRISONMENT 

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total 
total term of: 

13 months 

o The court makes the following recommendations to the Bureau of Prisons: 

rI The defendant is remanded to the custody of the United States Marshal. 

o The defendant shall surrender to the United States Marshal for this district: 

o at _________ 0 a.m. 0 p.m. on 

o as notified by the United States MarshaL 

o The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons: 

o before 2 p.m. on 

o as notified by the United States Marshal. 

o as notified by the Probation or Pretrial Services Office. 

RETURN 

I have executed this judgment as follows: 

Defendant delivered on to 

at ______________ with a certified copy ofthis judgment. 

UNITED STATES MARSHAL 

By ______~~~~~==~~~~~~------_
DEPUTY UNITED STATES MARSHAL 
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DEFENDANT: JASON SAMUEL ANDERSEN 
CASE NUMBER: DUTX205CR000073-005-TS 

SUPERVISED RELEASE 

Judgment-Page of 

Upon release from imprisonment, the defendant shall be on supervised release for a term of: 

NONE 

The defendant must report to the probation office in the district to which the defendant is released within 72 hours of release 
from the custody of the Bureau of Prisons. 

The defendant shall not commit another federal, state or local crime. 

The defendant shall not unlawfully possess a controlled substance. The defendant shall refrain from any unlawful use of a controlled 
substance. The defendant shall submit to one drug test within 15 days of release from imprisonment ana at least two periodic drug 
tests thereafter as determined by the court. 

o 	 The above drug testing condition is suspended, based on the court's determination that the defendant poses a low risk of 

future substance abuse. (Check, ifappJicable.) 


D The defendant shall not possess a firearm, ammunition, destructive device, or any other dangerous weapon. (Check, if 


D The defendant shall cooperate in the collection of DNA as directed by the probation officer. (Check, if applicable.) 


D 	 The defendant shall register with the state sex offender registration agency in the state where the defendant resides, works, 

or is a student, as directed by the probation officer. (Check, if applicable.) 


o 	 The defendant shall participate in an approved program for domestic violence. (Check, if applicable.) 

If this judwent imposes a fine or restitution, it is be a condition of supervised release that the defendant pay in accordance 
with the Schedule of Payments sheet of this judgment. 

The defendant must comply with the standard conditions that have been adopted by this court as well as with any additional 
conditions on the attached page. 

STANDARD CONDITIONS OF SUPERVISION 

I) the defendant shall not leave the judicial district without the permission of the court or probation officer; 

2) the defendant shall report to the probation officer and shall submit a truthful and complete written report within the frrst 
five days of each month; 

3) the defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation 
officer; 

4) the defendant shall support his or her dependents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful occupation, unless excused by the probation officer for schooling, training, 
or other acceptable reasons; 

6) the defendant shall notify the probation officer at least ten days prior to any change in residence or employment; 

7) the defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute, or administer any 
controlled substance or any paraphernalia related to any controlled substances, except as prescribed by a physician; 

8) the defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or administered; 

9) the defendant shall not associate with any persons engaged in criminal activity and shall not associate with any person 
convicted of a felony, unless granted penrussion to do so by the probation officer; 


10) the defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit 

confiscation of any contraband observed in plain view of the probation officer; 


11) the defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law 

enforcement officer; 


12) th~ defendant sha}ll!ot enter into any agreement to act as an informer or a special agent of a law enforcement agency 

WIthout the permISSIOn of the court; and 


13) as directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the 

defendant's criminal record or personal history or characteristics and shall permit the probation officer to make such 

notifications and to confrrm the defendant's compliance with such notificatIOn requirement. 
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Judgment-Page _4_ of __4,--_ 
DEFENDANT: JASON SAMUEL ANDERSEN 
CASE NUMBER: DUTX205CR000073-005-TS 

ADDITIONAL TERMS FOR CRIMINAL MONETARY PENALTIES 

The Restitution imposed jOint and several for the original sentence is reinstated. 



IN THE UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAL DIVISION 


UNITED STATES OF AMERICA, ORDER 

Plaintiff, 
Case No. 2:05-cr-661 CW 

v. 
Judge Clark Waddoups 

JEFFERY W. BITTON, 

Defendant. 

The government and Defendant Jeffery W. Bitton have filed motions pertaining to discovery, 

Daubert hearings, and motions in limine. Because the defendant has been determined incompetent 

to stand trial at this time, the court dismisses without prejudice the following motions: 

1. Motion for Daubert Hearing (Docket No. 20). 

2. Motion in Limine (Docket No. 21). 

3. Motion for Release ofBrady Materials (Docket No. 22). 

4. Motion for Release of Kyles Information and Brady Materials (Docket No. 23). 

5. Motion in Limine (Docket No. 173). 

6. Motion in Limine and Request for Daubert Hearing (Docket No. 252). 

Ifany ofthe above motions become relevant in the future, the motion may be re-filed at that 

time. 



BY THE COURT: 

~ 

United States District Judge 

-2­



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

NGOK GLOBAL CONSULTANTS,
INC., a California corporation,

Plaintiff,
v.

PARKER INTERNATIONAL, INC., a
Utah corporation,

Defendant.

ORDER GRANTING STIPULATED
MOTION FOR ADR

Case No. 2:05cv372

District Judge Dee Benson

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Dee

Benson pursuant to 28 U.S.C. § 636(b)(1)(A).1  Based on the stipulated motion filed by NGOK

Global Consultants, Inc. and Parker International, Inc., the above-entitled matter is hereby

referred to court-annexed Alternative Dispute Resolution Program for MEDIATION. 

Accordingly, further proceedings in this matter will be governed by the provisions of DUCivR

16-2 and the court’s ADR Plan.  

IT IS SO REFERRED, this 17th day of May, 2010.

BY THE COURT:

                                                                             
PAUL M. WARNER
United States Magistrate Judge

1 See docket nos. 32, 38, and 64.







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

WILLIAM CHASE WOOD, et al.,

Plaintiffs, ORDER

vs.

WORLD WIDE ASSOCIATION OF
SPECIALTY PROGRAMS AND
SCHOOLS, INC., et al.,

Case No. 2:06-CV-708 CW

Defendants.

Now before the court is Plaintiffs’ motion to extend the deadlines for Plaintiffs to respond

to various motions by various Defendants (Dkt. No. 382).  That motion is GRANTED in part, as

discussed below.

While the court has not yet decided whether to designate the case as complex, if it were to

do so, it would likely issue an order establishing briefing deadlines different from those currently

in effect.  Accordingly, until the court rules upon Plaintiffs’ motion to designate the case as

complex, the Plaintiffs are not required to file any responsive memoranda to any outstanding

motions.  When the court issues an order granting or denying the designation motion, it will

contemporaneously set new deadlines by which Plaintiffs are required to respond to all

outstanding motions.  Note, however, that all other deadlines in the federal and local rules of

civil procedure must be observed by all parties.  

The motion is DENIED in that the court declines to reset the hearing on Plaintiffs’



designation motion from June 23, 2010 to a later date.  In conjunction with that hearing, which

shall go forward on June 23, 2010, Plaintiffs shall submit to the court a brief detailing what

special procedures they believe would help the court to manage this case by June 14, 2010. 

Possible issues the court anticipates that Plaintiffs might address in this brief include the

possibility of holding more than one hearing on the outstanding dispositive motions, depending

on the proposed ground for dismissal.  Any response or objections to Plaintiffs’ brief shall be due

by June 21, 2010, though Defendants are not required to respond.

SO ORDERED this 17th day of May, 2010.

BY THE COURT:

_____________________________
Clark Waddoups
United States District Judge
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Aric Cramer (#5460) 
CRAMER LATHAM, LLC 

c 

150 North 200 East Suite 101 
St. George, Utah 84770 
Telephone (435) 627-1565 
Facsimile (435) 628-9876 

Attorney for Defendant 

.--­

IN THE UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAL DIVISION 


UNITED STATES OF AMERICA, 

Plaintiff, 

vs 

TONY A BARNEY, 

Defendant. 

ORDER CONTINUING SENTENCING 

CASE NUMBER 2:08-cr-140 

Judge Clark Waddoups 

THIS COURT having reviewed the Stipulated Motion to Continue Sentencing and good 

cause appearing, hereby ORDERS: 

That the sentencing scheduled for May 17, 2010 at 3:00 pm is hereby stricken and reset for 

f.t,It 0 If 0 at j :00 fIM. 
I 

,2010.DATEDthis I~'"dayof ~ 
BY THE COURT: 

~Judge Clark Waddoups 
U.S. District Court Judge 











-- - -- --- --------------------

James E. Magleby (7247) 
magleby@mgpclaw.com 

'. .; ,- .

Jason A. McNeill (9711) 
mcnei11@mgpclaw.com 

MAGLEBY & GREENWOOD, P.c. 
170 South Main Street, Suite 350 
Salt Lake City, Utah 84101-3605 
Telephone: 801.359.9000 
Facsimile: 801.359.9011 

Attorneys for Defendant Codale Electric Supply, Inc. 

IN THE UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAL DIVISION 


MP NEXLEVEL, LLC, a Minnesota 
limited liability company, 

Plaintiff, 

v. 

CODALE ELECTRIC SUPPLY, INC., a 
Utah corporation, and YUCCA 
TELECOMMUNICATIONS 
SYSTEMS, INC., a New Mexico 
corporation, FURUKAWA ELECTRIC 
NORTH AMERICA, INC., a Delaware 
corporation, and SUPERIOR ESSEX, 
INC., a Delaware corporation, 

Defendants. 

ORDER GRANTING EXTENSION OF 
TIME FOR CODALE TO RESPOND 
TO PLAINTIFF'S COMPLAINT 

Civil No. 08-CV-00727 

Honorable Clark Waddoups 

Based upon the stipulation of Defendant Codale Electric Supply, Inc. ("Codale") and 

PlaintiffMP Nexleve1, LLC ("MP"), and for good cause appearing, it is hereby ORDERED that 

Codale is granted an extension of time until Tuesday, May 18, 2010 to respond to Plaintiff's 

mailto:mcnei11@mgpclaw.com
mailto:magleby@mgpclaw.com


Complaint. 

DATED this ~OfMay, 2010. 

BY THE COURT: 

a~~ 
Honorable Clark Waddoups 
United States District Court 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

CLARA PALACIOS,

   Plaintiff, Case No. 2:08-CV-755-CW-SA

   v.

SURE SYSTEMS, LLC, MARCELO A.
OCCON, PRO TOUCH BUILDING
MAINTENANCE LLC, WALACE P.
NUNES, and MAURICIO
NASCIMENTO,

ORDER RE. MOTION FOR
ALTERNATIVE SERVICE

   Defendants.

Before the court is Plaintiff Clara Palacios’s Motion for

Alternative Service.  (Doc. 63.)  In her motion, Plaintiff

explains that she has just recently obtained the last known

contact information for Defendant Mauricio Nascimento, who is

currently residing in Brazil.  (Doc. 64.)  Plaintiff requests

that, because Defendant Nascimento is out of the country and

therefore cannot be served by traditional means, the Court allow

Plaintiff to serve Defendant Nascimento by sending a copy of the

summons and complaint and the Court’s order on this motion to

Defendant Nascimento at his address in Brazil by certified mail

and by email, by sending a notice to his last known congregation,

and by placing a notice in a Brazilian newspaper of general



circulation for four consecutive weekends.  Plaintiff also

requests that the court retroactively extend the time during

which service can be effected and allow Plaintiff more time to be

allowed to serve Defendant Nascimento through alternative means.

In relevant part, Rule 4(f) of the Federal Rules of Civil

Procedure provides:

Unless federal law provides otherwise, an
individual . . . may be served at a place not
within any judicial district of the United
States:

(1) by any internationally agreed means
of service that is reasonably calculated
to give notice, such as those authorized
by the Hague Convention on the Service
Abroad of Judicial and Extrajudicial
Documents;
(2) if there is no internationally
agreed means, or if an international
agreement allows but does not specify
other means, by a method that is
reasonably calculated to give notice:

(A) as prescribed by the foreign
country’s law for service in that
country in an action in its courts
of general jurisdiction;
(B) as the foreign authority
directs in response to a letter
rogatory or letter of request; or
(C) unless prohibited by the
foreign country’s law, by:

(i) delivering a copy of the
summons and of the complaint
to the individual personally;
or
(ii) using any form of mail
that the clerk addresses and
sends to the individual and
that requires a signed
receipt; or

(3) by other means not prohibited
by international agreement, as the
court orders.

2



Fed. R. Civ. P. 4(f).

In order to be certain that service of Defendant Nascimento

is effectuated according to the requirements of the above-quoted

rule, the court must first determine whether there exists an

internationally agreed means of service that is reasonably

calculated to give notice, such as those authorized by the Hague

Convention on the Service Abroad of Judicial and Extrajudicial

Documents, that governs service of Defendant Nascimento in this

case.  Accordingly,

IT IS HEREBY ORDERED that Plaintiff inform the court by June

1, 2010, whether an agreed means of service, as set forth in Rule

4(f)(1) (quoted above) exists that governs service of Defendant

Nascimento in this case.

IT IS ALSO ORDERED that Plaintiff’s motion requesting an

extension of time to serve Defendant Nascimento, which is part of

Plaintiff’s Motion for Alternative Service (Doc. 63) be GRANTED. 

The time during which Plaintiff can effectuate service on

Defendant Nascimento is hereby retroactively extended and

Plaintiff is granted 120 additional days, from the date of this

order, to serve Defendant Nascimento.

DATED this 17  day of May, 2010.th

BY THE COURT:

                             _
SAMUEL ALBA              
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

MICHAEL LEE GRIFFIN,

Defendant.

ORDER and MEMORANDUM
DECISION

Case No. 2:08-cr-480 CW

Defendant Michael Lee Griffin has been charged with unlawful possession of a firearm. 

He moves to suppress evidence and statements obtained by the government on June 9, 2009

through a confession in a public parking lot before being read his Miranda rights, a search of his

home, and confession he made after being read a Miranda warning.

Mr. Griffin asserts that the government violated his Fifth Amendment right to remain

silent and his Fourth Amendment right to be free of unreasonable searches.  Specifically, he

contends that (1) the police obtained his confession in the parking lot in violation of Miranda,;

(2) the police searched his house without his consent, and; (3) the confession he gave after he

was read his Miranda rights was tainted by the police’s earlier violations. 

Because the court finds for the reasons below that Mr. Griffin voluntarily confessed,

voluntarily consented to the search of his home, and waived his Miranda rights after being read

them, the court DENIES his motion to suppress.

BACKGROUND

On June 4, 2009, West Valley City Police received information that Mr. Griffin  was in

possession of stolen firearms.  Mr. Griffin was known by the police to be a convicted felon. 



Police began to watch Mr. Griffin’s home.  At about 8:35 p.m., police saw Mr. Griffin leave his

residence in a car.  Mr. Giffin was seated in the front seat as his step father, Dale Baumgaerelt,

drove.  Mr. Griffin’s girlfriend was seated in the rear passenger-side of the car.

Two unmarked police cars, one driven by Detective John Lefavor, followed Mr.

Baumgaerelt’s car.  Mr. Baumgaerelt then turned into the parking lot of a grocery store and

pulled into a parking stall.  Both unmarked police cars parked behind Mr. Baumgaerelt’s car,

impeding it from leaving.  Detective Lefavor turned on his vehicle’s emergency lights, but did

not activate the siren.

Detective Lefavor was dressed in plain clothes, but was wearing a police-badge necklace,

a holstered firearm, and a pair of handcuffs.  The other officer who initially pulled his car into the

parking lot was dressed similarly.  Detective Lefavor got out of his car and walked up to the side

of the car where Mr. Griffin was sitting.  Detective Lefavor asked Mr. Griffin to step out of the

vehicle.  Detective Lefavor and Mr. Giffin then walked to the rear of Mr. Baumgaerelt’s car to

speak.  Other law enforcement officers soon arrived to the parking lot but did not participate in

the conversation.  There were also members of the public in the parking lot at the time.

Detective Lefavor began the conversation by telling Mr. Griffin that police had

information that Mr. Griffin had firearms and that police wanted to recover the guns.  In

response, Mr. Griffin stated that he had the guns and that he was willing to go to his house and

give the guns to police.  Detective Lefavor explained to Mr. Griffin that per police department

policy he was going to place Mr. Griffin in handcuffs in order to transport him.  Mr. Griffin was

handcuffed and placed in the front seat of Detective Lefavor’s unmarked police car. 

It was a short drive between the parking lot and Mr. Griffin’s home, so the drive took

only a few minutes.  On the way to Mr. Griffin’s residence, Mr. Griffin told Detective Lefavor



that he was concerned about his mother finding out about the guns.  Mr. Griffin asked Detective

Lefavor if he could retrieve the guns from the home and bring them out to police.  Detective

Lefavor conveyed Mr. Griffin’s request to the police sergeant, but the police sergeant instructed

Detective Lefavor to deny the request.

When Detective Lefavor and Mr. Griffin arrived at Mr. Griffin’s home, there were a

number of police officers already there.  Detective Lefavor followed Mr. Griffin through an open

door into the home.  Once inside, Mr. Griffin indicated that the guns were underneath a blanket

behind the couch.  Police looked behind the couch and found three rifles.

Detective Lefavor then drove Mr. Griffin to the police station to interview him.  Detective

Lefavor began the interview by obtaining Mr. Griffin’s personal information.  Detective Lefavor

then read Mr. Griffin his rights from a written Miranda card.  Mr. Griffin stated that he

understood his rights and that he was willing to answer questions.  Mr. Griffin made

incriminating statements during the interview.  Mr. Griffin remained cooperative throughout the

investigation.

ANALYSIS

Mr. Griffin moves to suppress all evidence against him related to his admission in the

parking lot, the search of his house, and his confession at the interview.  He raises three grounds. 

First, he asserts that his admission in the parking lot was obtained in violation of his Fifth

Amendment rights as described in Miranda v. Arizona, 384 U.S. 435 (1966).  He contends that

he was in custody at the time he made the initial incriminating statement and that the statement

was the result of an interrogation.  Second, Mr. Griffin maintains that the search and seizure of

the firearms was unlawful because his consent was not voluntary.  Finally, he argues that his

post-Miranda confession is inadmissible because it was tainted by the earlier violations.



I. Pre-Miranda Confession

Statements made during custodial interrogation are not admissible at trial against a

defendant unless the defendant was notified of his Miranda rights.  See Miranda, 384 U.S. at

444.  The Miranda decision applies to “statements obtained from an individual who is subjected

to custodial police interrogation.”  Id. at 439.  Accordingly, there are two questions the court

must answer to determine whether a Miranda warning was necessary: was Mr. Griffin in

custody, and did Detective Lefavor’s statements meet the legal definition of an interrogation? 

See United States v. Revels, 510 F.3d 1269, 1273 (10th Cir. 2007).  If the answer is yes to these

questions, then a defendant’s statements in the absence of the warning are not admissible.  See id.

On the first question, the court finds that Mr. Griffin was in custody at the time of his

initial confession.  To determine whether a suspect was in custody, courts consider whether “a

reasonable [person] in the suspect’s position would have understood his situation . . . as the

functional equivalent of formal arrest.”  U.S. v. Erving L., 147 F.3d 1240 (10th Cir. 1998).  It is a

“fact intensive” inquiry, taking into account the “totality of the circumstances.”  United States v.

Griffin, 7 F.3d 1512, 1518 (10th Cir. 1993).  Several factors are considered when making this

determination, including “the extent to which the suspect is made aware that he or she is free to

refrain from answering questions or to end the interview at will,” the “nature of the questioning,”

whether “prolonged accusatory questioning is likely to create a coercive environment from which

an individual would not feel free to leave,” and “whether police dominate the encounter.”  United

States v. Jones, 523 F.3d 1235, 1240 (10th Cir. 2008) (quoting Griffin, 7 F.3d at 1518).

Here, considering the totality of the circumstances, Mr. Griffin was in custody at the time

he made his initial confession.  First, two police cars blocked in the car in which Mr. Griffin was

driving, indicating that the car was not free to leave.  Next, Detective Lefavor directed Mr.



Griffin to step out of the car, with another officer in sight.  Finally, Mr. Griffin and Detective

Lefavor walked to the back of the car, and other officers began to arrive.  A reasonable person in

Mr. Griffin’s position would have understood himself to be in custody at that point.

The question then becomes whether Detective Lefavor interrogated Mr. Griffin.  First,

Detective Lefavor’s statements are not an interrogation merely because they were made while

Mr. Griffin was in custody.  See Rhode Island v. Innis, 446 U.S. 291, 299 (1980).  For Miranda

purposes, interrogation “refers not only to express questioning, but also to any words or actions

on the part of the police (other than those normally attendant to arrest and custody) that the police

should know are reasonably likely to elicit an incriminating response from the suspect.”  Id. at

301.  To decide whether Detective Lefavor’s statement was the functional equivalent of an

interrogation, the court makes an objective assessment of whether a reasonable person in Mr.

Griffin’s position would perceive the officer’s statements and actions as interrogation.  See

United States v. Rambo, 365 F.3d 906, 909 (10th Cir. 2004).

Here, Mr. Griffin asserts that Detective Lefavor’s statements that police had been

informed that Mr. Griffin was in possession of firearms and that police wanted to get them was

the equivalent of an interrogation.  Mr. Griffin contends that Detective Lefavor carefully chose

his words and intended Mr. Griffin to respond in an incriminating way.  As noted by the court in

Rambo, “one of the techniques used by police during interrogation is to ‘posit the guilt of the

subject.’” Rambo, 365 F.3d at 909 (quoting Innis, 446 U.S. at 299).

The government responds that Detective Lefavor was merely informing Mr. Griffin of the

reason for the encounter and that police had evidence against him, and that such statements are

not an interrogation.  In support, the government cites a string of cases, including U.S. v.

McGlothen, 556 F.3d 698, 701 -702 (8th Cir. 2009); United States v. Moreno-Flores, 33 F.3d



1164, 1169 (9th Cir. 1994); Enoch v. Gramley, 70 F.3d 1490, 1500 (7th Cir. 1995); U.S. v.

Payne, 954 F.2d 199, 202 (4th Cir. 1992); United States v. Lockett, 393 F.3d 834, 838 (8th Cir.

2005); United States v. Suarez, 162 Fed. Appx. 897, 902 (11th Cir. 2006); and United States v.

Hurst, 228 F.3d 751, 760 (6th Cir. 2000).  

The court has reviewed cases finding that interrogations had and had not occurred, and

considered all of the circumstances.  For the reasons discussed below, after this analysis, the

court agrees with the government that Detective Lefavor’s statements to Mr. Griffin before Mr.

Griffin confessed were not an interrogation for Miranda purposes.  

First, as stated by the Seventh Circuit in Enoch, “[b]riefly reciting to a suspect in custody

the basis for holding him, without more, cannot be the functional equivalent of an interrogation.” 

Enoch, 70 F.3d at 1500.  See also United States v. Eastom, 320 Fed. Appx. 879, 885 (10th Cir.

2009) (a “police explanation of why they were in [a suspect’s] home” was “alone insufficient to

constitute interrogation.”).  In context, it is clear that Detective Lefavor’s statements are

reasonably understood as telling Mr. Griffin the reason for the police’s actions in taking him into

custody.  A reasonable officer would know that most people would expect an explanation of why

two unmarked police cars boxed in his or her car and told him or her to step out.  Further, while

it is not necessary for an officer to ask questions to meet the definition of an interrogation, see

Rambo, 365 F.3d at 909, it is nonetheless important to note that Detective Lefavor made the

statements as declarations, not as questions.  This form of speaking lessens the impression that a

reasonable officer would expect an inculpatory response.  Moreover, Mr. Griffin concedes that he

confessed immediately after Detective Lefavor made his statements.  In sum, there is no evidence

that Detective Lefavor, or a reasonable officer in his place, should have anticipated that Mr.

Griffin would immediately confess in response to those statements.



The circumstances of the present case are quite unlike the interaction that the Tenth

Circuit found was an interrogation in Rambo.  In that case, a police officer was talking to a

suspect who was in custody in an “interrogation room.”  Rambo, 365 F.3d at 907.  The officer

opened a conversation by implying that the defendant was guilty and by informing him that he

was going to charge a suspected accomplice.  See id. at 908.  The officer further appeared to play

on the suspect’s concerns about his suspected accomplice’s children.  See id.  Finally, the officer

directed the suspect several times to the matter under investigation..  See id.  Considering these

key circumstances along with the overall context, the Tenth Circuit held that the officer had

interrogated the suspect.  See id. at 909-10.  

The court is cognizant that an interaction need not reach the level of that described in

Rambo to be an interrogation, and that each case must be judged on its own facts.  But after

considering the full context and circumstances here, the court is satisfied that this case falls in the

realm of cases such as Enoch and Eastom that conclude that there was no interrogation and is

distinguishable from cases such as Rambo that reach the opposite conclusion. 

Accordingly, the court finds that Mr. Griffin made his confession voluntarily, and without

interrogation by the police.  Such statements are not are admissible even if no Miranda warning

is given.  See United States v. Torres-Guevara, 147 F.3d 1261, 1266 (10th Cir. 1998) (“Because

the statement was volunteered, rather than given in response to any interrogation, this statement

also was admissible in the absence of Miranda warnings.”) (citation omitted).  This conclusion is

true even if the person is in custody when he or she made the statement.  See United States v.

Glover, 211 Fed. Appx. 811, 814 (10th Cir. 2007) (Miranda does not bar admission of voluntary

statements, even if made in custody).



II. Evidence from the Search

Voluntary consent is an exception to the Fourth Amendment’s search warrant

requirement.  See United States v. Silva-Arzeta, - - - F.3d - - -, 2010 WL 1662480, *3 (10th Cir.

April 27, 2010).  If a person voluntarily consents to a search, he or she waives of his or her

Fourth Amendment rights in the item or place.  See id.  Whether a defendant voluntarily

consented to a search is a question of fact, determined by the totality of the circumstances.   See

id.  “Valid consent is that which is freely and voluntarily given.”  United States v. Patten, 183

F.3d 1190, 1194 (10th Cir.1999) (citation omitted).  There is no presumption that the consent

was voluntary, or that it was involuntary.  United States v. Hernandez, 93 F.3d 1493, 1500 (10th

Cir. 1996).  The government has the burden of proving the consent was voluntary.  See id. 

“The central question is whether a reasonable person would believe he was free to ...

disregard the officer’s request.”  Silva-Arzeta, 2010 WL 1662480, *4 (quoting United States v.

Ledesma, 447 F.3d 1307, 1314 (10th Cir. 2006)).  “The proper inquiry centers on whether the

defendant suffered, inter alia, physical mistreatment, use of violence or threats of violence,

promises or inducements, deception or trickery.”  Silva-Arzeta, 2010 WL 1662480, *4 (quoting

United States v. Dozal, 173 F.3d 787, 796 (10th Cir. 1999) 

Courts also look to factors such as 1) the youth, lack of education, or low intelligence of

the defendant; 2) the lack of any advice as to the defendant’s constitutional rights; 3) the length

of detention; 4) the repeated and prolonged nature of the questioning; 5) degree to which the

individual cooperates with police; and 6) the use of physical punishment such as the deprivation

of food or sleep.  See Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973).  

In this case, Mr. Griffin offered to go to his house and turn the firearms over to police

without having Detective Lefavor even asking him to do so.  The interaction between Mr. Griffin



and Detective Lefavor before Mr. Griffin consented was short – almost immediately after

Detective Lefavor informed him of the reason for the stop.  See, e.g., United States v.

Figueroa-Espana, 511 F.3d 696, 705 (7th Cir. 2007) (consent voluntary because defendant

immediately consented after single question from law enforcement officer).  Detective Lefavor

did not subject Mr. Griffin to repeated or prolonged questioning or use any other coercive

techniques before Mr. Griffin consented.  Moreover, Mr. Griffin was cooperative with police

from the initial encounter until the search was completed, and the court has no indication from

the record that he is incapable of intelligently giving consent and cooperation.  While it is true

that there were two officers in the parking lot initially and that more arrived as the situation

unfolded, Mr. Griffin gives no authority for the proposition that the mere presence of more than

one officers is by itself coercive.  Nor does the record reflect that any of those officers threatened,

approached, or otherwise interacted with Mr. Griffin in a way that might have intimidated him. 

Instead, Mr. Griffin spoke to Detective Lefavor alone, who took no actions against Mr. Griffin

that could reasonably be construed as coercive.

Accordingly, the court cannot find that police used any coercion in obtaining consent

from Mr. Griffin.  This outcome holds true even though Detective Lefavor did not tell Mr.

Griffin that he could withhold consent and Mr. Griffin was in custody.  See United States v.

Thompson, 524 F.3d 1126, 1134 (10th Cir. 2008) (consent to search voluntary because consent

was not coerced despite the fact officers did not inform homeowner of right to refuse) and U.S. v.

Contreras, 506 F.3d 1031, 1037 (10th Cir. 2007) (ruling that “detention is only one factor to be

considered in determining whether consent was voluntarily and freely given based on the totality

of the circumstances.”).  Mr. Griffin’s consent to the search of his home was therefore voluntary

and evidence obtained during that search is admissible.



Mr. Griffin argues that he attempted to limit the scope of the search of his home by

requesting that he be allowed to bring out the firearms himself.  See United States v. Sanchez, 89

F.3d 715, 719 (10th Cir. 1996).  Under the circumstances, the court cannot find that Mr. Griffin’s

request to get the firearms himself was a cognizable attempt to limit the scope of the search.  Mr.

Griffin was essentially asking police to trust him to go alone into a house where his parents and

at least one sibling also lived and retrieve firearms that may have been loaded.  Such a request is

so inconsistent with the safety of the officers and the public that a reasonable person in Mr.

Griffin’s position could not have believed it would be granted.  Moreover, even if this were a

bona fide attempt by Mr. Griffin to limit the scope of consent, Mr. Griffin made no attempt to

withdraw his consent when Detective Lefavor told him that he could not get the firearms himself. 

Instead, Mr. Griffin led police directly to the firearms very soon after having his request declined. 

In that scenario, Mr. Griffin voluntarily expanded the scope of consent after limiting it.

III. Post-Miranda Confession

Mr. Griffin does not deny that he waived his right to remain silent after being read his

Miranda rights at the station.  Instead, the sole basis for Mr. Griffin’s argument that his post-

Miranda confession should be suppressed is that it was tainted by earlier violations of his Fourth

and Fifth Amendment rights.  As is clear from the above discussion, however, the court has

found that no such violations occurred.  Accordingly, his statements at the police interview are

admissible.

CONCLUSION

For the reasons set forth above, Mr. Griffin’s motion to suppress is DENIED.



SO ORDERED this 17th day of May, 2010.

BY THE COURT:

____________________________________
Clark Waddoups
United States District Judge
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I. INTRODUCTION

This matter is before the Court on Plaintiff’s Motion for Partial Summary Judgment,

Cross Motion for Partial Summary Judgment by Defendants Morinda Properties Escala Lodges,

LC (“Morinda”), Silverado Development, Inc., Kerry Asay, Kim Asay, John Wadsworth, and

Wayne Turner (“Defendants”), and Defendants’ Motions to Strike.1

For the reasons set forth below, the Court will deny Plaintiff’s Motion for Partial

Summary Judgment and grant Defendants’ Cross Motion for Partial Summary Judgment.

Consequently, Defendants’ Motions to Strike is moot.

II. BACKGROUND

Plaintiff Ken Clark brings four causes of action, two alleging breach of contract and two

alleging violations of the Utah Consumer and Land Sales Practices Acts. The present Motions

address only the breach of contract claims.

Both Plaintiff and Defendants move for partial summary judgment on Plaintiff’s cause of

action for breach of contract, while Plaintiff also moves for U.S. Bank to be required to refund

Plaintiff’s deposit if he prevails on the breach of contract claim.  Plaintiff argues that Defendants

breached the terms of the purchase contract by failing to achieve substantial completion by

September 30, 2008, while Defendants counter that substantial completion was achieved on

September 16, 2008.

Donald E. Mullen, Extreme Holding, LLC, and U.S. Bank are the other Defendants in1

this case.  Defendant U.S. Bank has filed a separate Motion for Summary Judgment and has not
joined in the Cross Motion for Partial Summary Judgment.  While Plaintiff’s allegations are also
against Defendants Mullen and Extreme Holding L.L.C., they are represented by other counsel
and did not join in the Cross Motion for Partial Summary Judgment or Motion to Strike.
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The following facts are undisputed.  In June 2005, Plaintiff signed a Real Estate Purchase

Contract (“REPC”) for the purchase of a condominium at Escala Lodges in Park City that was to

be constructed by Defendant Morinda.  Plaintiff deposited $120,300 in connection with the

purchase of this unit.  The REPC originally stated that the condominium would be substantially

completed within twenty-six months of acceptance, which was later extended another thirteen

months to September 30, 2008, by a mutually-agreed-upon addendum.  The REPC defined

“substantial completion” in paragraph 11, which reads: “The Condominium Unit shall be

considered ‘Substantially Complete’ when a temporary or permanent certificate of occupancy for

the Condominium Unit has been issued by Summit County.”2

On September 16, 2008, a Summit County Building Inspector issued a document entitled

“Summit County Compliance Inspection Report” that stated “TCO (Temporary C/O) approval

for:” and then listed, among other units, the unit Plaintiff had contracted to purchase.   This3

document also stated that the “TCO” applied only to residential rooms, was approved for a

period of ninety days, and could be “revoked by Building Official or Fire Marshal for cause.”   It4

concluded by stating, “TCO Approved on Basis of Above Agreed Contingencies.”   This5

document will be referred to as “the TCO.”6

Docket No. 31, Ex. A ¶ 11.2

Id. Ex. G.3

Id.4

Id.5

Plaintiff and Plaintiff’s witness Mr. Sargent primarily refer to this document as a6

“purported TCO.”
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After being issued this document, Defendant Morinda notified Plaintiff that it had

received a temporary certificate of occupancy for the unit, that the unit was substantially

complete, and that Plaintiff was required to close within fourteen days.  On October 3, 2008,

Plaintiff notified Morinda of its desire to terminate the REPC.  Morinda responded on October 9,

2008, stating that the REPC remained enforceable and that Plaintiff was obligated to close. 

Morinda was issued a certificate of occupancy, the validity of which is not disputed, on

December 16, 2008.  The parties’ dispute relates to whether Morinda achieved substantial

completion before the September 30, 2008, deadline. 

III. STANDARD OF REVIEW

Summary judgment is proper if the moving party can demonstrate that there is no genuine

issue of material fact and it is entitled to judgment as a matter of law.   In considering whether7

genuine issues of material fact exist, the Court determines whether a reasonable jury could return

a verdict for the nonmoving party in the face of all the evidence presented.   The Court is8

required to construe all facts and reasonable inferences in the light most favorable to the

nonmoving party.   Once a motion for summary judgment is properly made and supported, “an9

adverse party may not rest upon the mere allegations or denials in his pleading, but his response,

by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there

FED. R. CIV. P. 56(c). 7

See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986); Clifton v. Craig, 9248

F.2d 182, 183 (10th Cir. 1991).  

See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986); 9

Wright v. Southwestern Bell Tel. Co., 925 F.2d 1288, 1292 (10th Cir. 1991).
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is a genuine issue for trial, if he does not so respond, summary judgment, if appropriate, shall be

entered against him.”10

IV. DISCUSSION

A. Motions to Strike

Defendants’ Motions to Strike the original and supplemental Declarations of Mr.

Sargent  are implicated by the Court’s ruling on the Cross Motions for Partial Summary11

Judgment.  Defendants argue that these Declarations should be stricken because they largely

consistent of “unsupported and inadmissible opinion testimony”  and “conclusions of law.”   As12 13

is discussed below, Plaintiff’s Motion for Partial Summary Judgment and Response to

Defendant’s Cross Motion for Partial Summary Judgment rely heavily upon the statements made

by Mr. Sargent and striking his Declarations would cripple Plaintiff’s arguments.  However, even

without striking the Sargent Declarations, the undisputed evidence supports Defendants’ Cross

Motion for Partial Summary Judgment, making it unnecessary for the Court to rule on the

Motions to Strike.

B. Cross Motions for Partial Summary Judgment

The dispute currently before the Court is over whether Defendant Morinda achieved

substantial completion prior to the required deadline.  Defendants argue that Defendant Morinda

FED. R. CIV. P. 56(e)(2).10

Docket No. 44; Docket No. 60.11

Docket No. 45, at 2.12

Docket No. 61, at 2; see also id. at 3, 4 (stating that, with regard to the Supplemental13

Declaration, “Sargent continues to opine on the law and draw legal conclusions”).
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was issued temporary certificate of occupancy by a Summit County Building Inspector on

September 16, 2008, and thereby met the requirements for substantial completion under

paragraph 11 of the REPC.   This certificate was never revoked and there is no evidence that it14

was issued in bad faith.

Plaintiff argues that substantial completion was not achieved because Summit County did

not issue a valid certificate of occupancy prior to the completion deadline.   Plaintiff also argues15

that the “purported temporary certificate of occupancy . . . . was not issued by Summit County,”

“was issued improperly, was totally invalid, and did not evidence that substantial completion had

been timely achieved by Morinda.”16

Plaintiff’s argument relies on the testimony of the Summit County Community

Development Director, Mr. Sargent.  He supervises the chief building official who employs the

building inspector that issued the TCO.   In addition to the statements discussed below, on17

February 2, 2009, Mr. Sargent signed a declaration opining that the TCO issued September 16,

2008, was invalid.  However, as noted above, the TCO had already expired and a certificate of

occupancy whose validity has not been disputed had already been issued in December 2009.

Docket No. 31, Ex. A ¶ 11 (stating that “The Condominium Unit shall be considered14

‘Substantially Complete’ when a temporary or permanent certificate of occupancy for the
Condominium Unit has been issued by Summit County.”).

See Docket No. 50, at 3–5.15

Id. at 2.16

Docket No. 53, at 1, 4.17
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Mr. Sargent has two declarations on file with the Court.   Plaintiff relies on Mr.18

Sargent’s assertions that no valid certificate of occupancy was properly issued in September

2008.   “Rather, the TCOs issued in September were merely ‘one step in the approval process19

for a certificate of occupancy.’”  Mr. Sargent stated that “certificates of occupancy” should not20

be issued under the provisions of the Snyderville Basin Development Code unless “[t]he

structure has been constructed in compliance with all applicable provisions of this title and the

development permit granting approval thereof, the international building code, the international

fire code, and/or other applicable ordinances related to the construction and occupancy of the

structure.”   Mr. Sargent also stated, without citing any accompanying law, that this21

determination “necessarily requires the approval of the Planning Department, Fire Department,

and others.”   Mr. Sargent further stated that, because the TCO was not “approved by the22

Summit County Planning Department, Fire Department, Water Department, or Water

Reclamation, [it] did not satisfy the requirement for issuance of a certificate of occupancy within

The Canyons SPA.”   Finally, Mr. Sargent stated, once again with no citation, that “it is a23

Sargent Declaration, Docket No. 31, Ex. E; Supplemental Sargent Declaration, Docket18

No. 53.

Docket No. 50 (citing Supplemental Sargent Declaration, Docket No. 53 ¶¶ 19, 21, 23,19

24, 25).

Id. (citing Supplemental Sargent Declaration, Docket No. 53 ¶ 23).20

Supplemental Sargent Declaration, Docket No. 53 ¶ 17 (citing Docket No. 53, Ex. J, §21

10-3-20(I)).

Id.22

Id. ¶ 21.23
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requirement of and the general practice under The Canyons SPA Development Agreement to

obtain the Resort Village Management Association approval and sign off before issuance of a

certificate of occupancy.”24

As Defendants note, Plaintiff’s argument that the TCO is invalid because it does not meet

Mr. Sargent’s requirements is deficient.  Plaintiff cites Mr. Sargent’s statement that the TCO “did

not satisfy the requirements for the issuance of a certificate of occupancy”  and then further25

states that “[n]o Certificate of Occupancy supported by all required approvals was properly

issued in September 2008.”   However, these statements all relate to the requirements to obtain a26

certificate of occupancy, which Defendants acknowledge was not issued until December.  The

issue in this case is whether a temporary certificate of occupancy was issued prior to the

deadline, as this is sufficient for substantial completion.27

Plaintiff defends the Sargent Declarations by stating that certificates of occupancy have

one standard, as the Snyderville Basin Development Code does not make a distinction between

temporary and permanent certificates.   However, Mr. Sargent stated in his declaration that “the28

Id. ¶ 18.24

Docket No. 31 ¶ 14.25

Id. ¶ 16.26

See also Docket No. 40, at 18 (Defendants noting that “Sargent’s carefully worded27

Declaration is directed only at the rules for obtaining a ‘certificate of occupancy,’ not a TCO.
Certainly in the instant case, all that is at issue is the TCO obtained on September 16, 2008, not
the certificate of occupancy, which has not been challenged and was obtained on December 16,
2008. Plaintiff, however, is attempting to take the Sargent Declarations out of context and argue
its applicability to the issuance of TCOs.”) (citation omitted).

Docket No. 50, at 7.28
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TCOs issued in September” were “one step in the required approval process for a certificate of

occupancy.”   This clearly establishes that there is a distinction between temporary and29

permanent certificates of occupancy.

Furthermore, the International Building Code (“IBC”), which has been adopted by

Summit County,  allows temporary certificates of occupancy, stating that “[t]he building official30

is authorized to issue a temporary certificate of occupancy before the completion of the entire

work covered by the permit, provided that such portion or portions shall be occupied safely.”31

In addition to these weaknesses in Plaintiff’s argument, both Plaintiff and Mr. Sargent

indirectly concede that a temporary certificate of occupancy for the unit was issued in September. 

Mr. Sargent concedes that “a ‘Temporary Certificate of Occupancy’ . . . was issued by a building

inspector from the Summit County Building Department,” but qualified this fact by stating that

the inspector “was unaware of the requirement of written approval by the Summit County

Planning Department.”  Plaintiff also argues that the building inspector “[did] not have the32

authority to issue a certificate of occupancy.”33

However, even if this temporary certificate of occupancy was issued in error, it was

issued by a building inspector who, under the IBC, “is authorized to issue a temporary certificate

Docket No. 53 ¶ 23.29

Summit County Code § 9-1-1 (2008). 30

International Building Code, Docket No. 40, Ex. 1 § 110.3.31

Sargent Declaration, Docket No. 31, Ex. E ¶ 9.32

Docket No. 50, at 4.33
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of occupancy.”  Plaintiff has not cited any local law or ordinance taking this authority away34

from building inspectors.  Finally, this temporary certificate of occupancy was not revoked by the

inspector or the County before the permanent certificate of occupancy was issued.

Mr. Sargent further acknowledged that a temporary certificate was issued when he stated

that “the TCOs issued in September by the Summit County Building Department represented a

conditional approval by only the Summit County Building Department.”  Plaintiff also cites this35

same language,  and has never argued that the temporary certificate was issued in bad faith. 36

Labeling the document a “purported TCO” does not make it so.

Because a temporary certificate of occupancy was issued within the time specified in the

contract and the contract expressly states that a temporary certificate of occupancy fulfills the

“substantially complete” requirement, the Court finds that Defendants met their obligations and

that their Motion for Partial Summary Judgment is appropriate.

V. CONCLUSION

Defendants have met their burden of showing that there are no disputed issues of material

fact relating to whether substantial completion, as evidenced by the issuance of a temporary

certificate of occupancy, was achieved prior to the deadline. Therefore, as a matter of law, they

are entitled to partial summary judgment on the breach of contract claims.

International Building Code, Docket No. 40, Ex. 1 § 110.3.34

Id. ¶ 11 (emphasis added); Supplemental Sargent Declaration, Docket No. 53 ¶ 1735

(containing the same statement).

Docket No. 31, at 5; Docket No. 50, at 3.36
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It is therefore

ORDERED that Plaintiff’s Motion for Partial Summary Judgment (Docket No. 30) is

DENIED. It is further

ORDERED that Defendants’ Cross Motion for Partial Summary Judgment (Docket No.

39) is GRANTED. It is further

ORDERED that Defendants’ Motions to Strike (Docket Nos. 44 & 60) are DENIED AS

MOOT.

DATED   May 17, 2010.

BY THE COURT:

_____________________________________
TED STEWART
United States District Judge
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Counterclaim Defendant. I 

Based on the Stipulated Motion of the parties and good cause appearing, it is hereby 

ORDERED that the date for submission ofthe parties' Opposition Memoranda in connection 

with their Motion(s) for Summary Judgment shall be extended from Apri130, 2010 to May 28, 

2010 to facilitate the parties' current settlement negotiations. 

, J tJf (r:rJt-/
DATED this nCiay of AfwH-, 2010. 

U.S. District Court Judge Clark Waddoups 
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3165 E. Millrock Drive, Suite 500 
Salt Lake City, Utah 84121 
Telephone: (801) 438-2000 
Facsimile:  (801) 438-2050 
Email: bjohnson@btjd.com, dbrough@btjd.com 
Attorneys for Defendants  
 
 IN THE UNITED STATES DISTRICT COURT 
 DISTRICT OF UTAH, CENTRAL DIVISION 
 
 * * * * * * * * 

 
 

TRUSTEES OF THE EIGHTH DISTRICT 
ELECTRICAL PENSION FUND; and 
INTERNATIONAL BROTHERHOOD 
OF ELECTRICAL WORKERS, LOCAL 
354, 
 

Plaintiffs, 
 
v. 
 
WASATCH FRONT ELECTRIC AND 
CONSTRUCTION, LLC; LARSEN 
ELECTRIC, LLC; and SCOTT R. 
LARSEN, individually; 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 

ORDER GRANTING STIPULATED 
MOTION TO EXTEND DEADLINE 
FOR DEFENDANTS TO FILE 
MEMORANDUM IN OPPOSITION TO 
[30] PLAINTIFF’S SECOND MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 
 
Case No. 2:09-cv-00632 
 
Judge Clark Waddoups 
 
Magistrate Judge Brooke Wells 

 * * * * * * * * 

 This matter came before the Court on the Stipulated Motion to Extend Deadline for 

Defendants to File Memorandum in Opposition to [30] Plaintiff’s Second Motion for Partial 

Summary Judgment (the “Stipulated Motion”), filed by Defendants Wasatch Front Electric and 

mailto:bjohnson@btjd.com
mailto:dbrough@btjd.com


Construction, LLC (“WF Electric”), Larsen Electric, LLC (“Larsen Electric”), and Scott R. 

Larsen (“Larsen” and, with WF Electric and Larsen Electric, “Defendants”), with the stipulation 

of Plaintiffs Trustees of the Eighth District Electrical Pension Fund (the “Fund”) and 

International Brotherhood of Electrical Workers, Local 354 (“Local 354” and, with the Fund, 

“Plaintiffs”).  The Court notes Plaintiffs’ stipulation to the relief requested in the Stipulated 

Motion.  Good cause appearing therefrom, the Court therefore ORDERS as follows: 

 The Stipulated Motion is GRANTED.  Defendants shall have until Wednesday, May 19, 

2010, to file their memorandum in opposition to Plaintiffs’ Second Motion for Partial Summary 

Judgment (Doc. No. 30). 

DATED this 17th day of May, 2010. 

      BY THE COURT: 
 
 
 
      _____________________________________ 
      Hon. Brooke C. Wells 
      Magistrate Judge, United States District Court 
      District of Utah      
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UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 
LUTRON ELECTRONICS CO., INC.,  
 
Plaintiff,  
 
v.  
 
CRESTRON ELECTRONICS, INC., a New 
Jersey corporation; FACE GROUP, INC., 
D.B.A. LIFESTYLE ELECTRONICS, a Utah 
corporation; LAVA CORP., a Utah 
corporation, and AUDIOVISION SYSTEMS, 
LLC, a Utah limited liability company, 
  
 
Defendants.   
 

 
ORDER GRANTING JOINT AGREED 
MOTION TO MODIFY SCHEDULE  
 
 
 
Civil No.: 2:09-cv-707 
 
Judge Dee Benson 
 
Magistrate Brooke C. Wells 
 
 

 

The Court, having reviewed the parties’ Joint Agreed Motion to Modify Schedule, and 

having been duly advised in the premises, hereby grants the parties’ motion.  As such, IT IS 

ORDERED THAT: 

the Court’s Scheduling Order dated March 1, 2010 (Dkt. 34) is modified as set forth 

below:  

Description Date 
Defendants’ Invalidity and 
Non-Infringement Contentions 

07/02/2010 

Exchange of proposed terms 
for construction 

7/30/2010 

Exchange of preliminary 
claim constructions and 
extrinsic evidence 

08/27/2010 

Joint Claim Construction and 
Pre-Hearing Statement 

09/17/2010 

Close of Claim Construction 
Discovery 

10/01/2010 

 



Opening Claim Construction 
Brief 

10/15/2010 

Responsive Claim 
Construction Brief 

11/12/2010 

Reply Claim Construction 
Brief 

12/03/2010 

Claim Construction hearing 
requested as soon as possible 
after 

12/03/2010 

Rule 26(a)(2) Reports From 
Experts: 
Plaintiff 
Defendant 
Counter Reports  

 
 
01/21/2011 
01/21/2011 
02/18/2011 

Discovery to be completed by: 
Fact Discovery 
Expert Discovery 

 
02/25/2011 
04/15/2011 

Deadline for filing dispositive 
or potentially dispositive 
motions 

04/29/2011 

Rule 26(a)(3) Pretrial 
Disclosures 
Plaintiff 
Defendant 

 
 
06/24/2011 
07/08/2011 

Special Attorney Conference1 
on or before 

07/22/2011 

Settlement Conference2 on or 
before 

07/22/2011 

Final Pretrial Conference 08/12/2011 
Trial (Jury Trial, 12 days) 09/12/2011 

(subject to 
Court’s 
availability) 

 
 

 

                                                 
1 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, jury 
instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and 
disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special 
equipment or courtroom requirements will be included in the pre-trial order. 
2 The Settlement Conference does not involve the Court unless a separate order is entered.  Counsel must ensure that 
a person or representative with full settlement authority or otherwise authorized to make decisions regarding 
settlement is available in person or by telephone during the Settlement Conference. 



All dates and provisions not modified herein remain in full force and effect as set forth in 

the Court’s Scheduling Order dated March 1, 2010 (Dkt. 34); and 

Defendants’ Expedited Motion for Extension of Briefing Schedule (Dkt. 51) is withdrawn 

without prejudice. 

 

 
 
 
 
 

Dated: May 17, 2010 
 
 
_____________________ 
Brooke C. Wells 
United States Magistrate Judge  

  
 



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICTOFUTAH 


CENTRAL DIVISION 


BRYANT ALLRED, SCHEDULING ORDER 

Plaintiff, 

vs. 

FAIRVIEW CITY, SPENCER COX, 
in his official and individual capacity, 
and JOHN DOES I-V, Civil No. 2:09CV866BSJ 

Defendant. Honorable Bruce S. Jenkins 

The above-referenced matter, having come before the Court for an 

initial pretrial scheduling conference, with Plaintiff being represented by David J. 

Holdsworth, and Defendants being represented by Meb W. Anderson, of the law firm 

of Blaisdell and Church, P.C., and the Court, having reviewed the Report ofAttorney 

Planning Meeting and Proposed Scheduling Order submitted by the parties, hereby 

adopts the same to govern the further processing of the case, with the following 

revisisions and additions highlighted as target dates: 

Discovery Cutoff: March 30, 2010 

Submission of Final Pretrial Order: May 18, 2011, 5 :00 p.m. 



Final Pretrial Conference: May 20, 2011,9:30 a.m. 

DATED this ~~. day of May, 2010. 
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IN THE UNITED STATES DISTRICT COURT 


DISTRICT OF UTAH, CENTRAL DIVISION 


PAUL STEPHENSON, 

Plaintiff, 

vs. 

FEDERAL BUREAU OF INVESTIGATION, 

Defendant. 

ORDER ADOPTING REPORT AND 

RECOMMENDATION 


Case No. 2:09-cv-0905 CW -SA 

District Judge Clark Waddoups 

Magistrate Judge Samuel Alba 

This case was assigned to United States District Court Judge Clark Waddoups, who then 

referred itto United States Magistrate Samuel Alba under 28 U.S.C. § 636(b)(1)(B). On March 26, 

20 I 0, the Magistrate Judge issued a Report and Recommendation, recommending that the Federal 

Bureau ofInvestigation' s (FBI) Motion to Dismiss be granted. l Plaintiff Paul Stephenson filed no 

objection to the Report and Recommendation. After having reviewed the file de novo, the court 

hereby APPROVES AND ADOPTS the Magistrate Judge's Report and Recommendation in its 

entirety. Accordingly, the FBI's Motion to Dismiss is GRANTED.2 

SO ORDERED this/1t1aYOfMay, 2010. 

BY THE COURT: 

~~ 
Clark Waddoups7' 
United States District Judge 

1 Docket No.9. 


2 Docket No.5. 














IN THE UNITED STATES DISTRICT COURi'1t)'j 1',:\,( 1LJ 7: I" 

DISTRICT OF UTAH, CENTRAL DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

CRISTOFER SANCHEZ-VASQUEZ, 

Defendant. 

" '" 

2:10 CR 0039 CW 

ORDER SETTING JURY TRIAL AND 
EXCLUDING TIME FROM SPEEDY 
TRIAL ACT COMPUTATION 

Magistrate Judge Samuel Alba 

This matter came before the Court on May 13,2010 for a status conference. Counsel, 

Richard Mauro, appeared for the defendant. Assistant United States Attorney Robert A. Lund 

appeared for the United States. 

The Court heard discussion regarding the status of the case, and being now fully advised, 

the Court hereby enters the following ORDER: 

The Court will convene a jury trial in the matter to commence on July 26, 2010. It is 

further ORDERED pursuant to 18 U.S.C. § 3161 (h)(l )(D) and (7)(A) and (B)(ii) that all time 

between May 13, 2010 and July 26, 2010, shall be excluded from computation of time under the 

Speedy Trial Act. 

The Court finds that such time is excluded from computation under the terms of the 

Speedy Trial Act, and finds further that the ends ofjustice served by the date of this trial setting 

outweigh the best interests of the public and the defendants in a speedy trial. Additionally, the 



court finds that the nature of the prosecution is unusual and complex to a degree that it would be 

unreasonable to expect adequate trial preparation within the time limits established by the Speedy 

Trial Act. The court makes these findings based on the fact that the case against the defendant 

relates to multiple long-term wiretap investigations which involve extremely voluminous 

discovery, and counsel requires additional time to finish his review of the materials. Counsel 

further requires additional time to have materials translated from Spanish to English, including 

statements made by the defendant, and then to review those materials with the defendant. 
~ 

DATED this / ) day of May, 2010. 

e:;L~~ 
United States Magistrate Judge 
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IN THE mUTED STATES DISTRICT COURT 

", 'J 
< ., : ~

DISTRICT OF UTAH, CENTRAL DIVISION 

DANIEL SMITH, ORDER 

Plaintiff, 
Case No. 2:10-cv-43 CW 

v. 
Judge Clark Waddoups 

ENCORE CREDIT CORPORATION et al., 

Defendants. 

This matter is before the court on Plaintiff's Motion to Amend Complaint. No party has 

opposed the motion. For good cause appearing, the court HEREBY GRANTS the Motion to Amend 

Complaint. ~ 

SO ORDERED this ;¥ day of May, 2010. 

BY THE COURT: 

~~~ CIafkWaddOUPS ~ 
United States District Judge 















WILLARD K. TOM 
General Counsel 
CHRISTOPHER KOEGEL 
GREGORY A. ASHE 
FEDERAL TRADE COMMISSION 
600 Pennsylvania Avenue, N.W., NJ-3158 
Washington, DC  20580 
(202) 326-2761 (Koegel) 
 (202) 326-3719 (Ashe) 
(202) 326-3768 (facsimile) 
Email: ckoegel@ftc.gov , gashe@ftc.gov 
 
Attorneys for Plaintiff Federal Trade Commission 
              

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

FEDERAL TRADE COMMISSION, 
 
   Plaintiff, 
 
v. 
 
MARK LOFGREN, 
 

Defendant. 

 
 

ORDER GRANTING STIPULATED 
MOTION FOR EXTENSION OF TIME 
FOR DEFENDANT MARK LOFGREN 

TO ANSWER, MOVE, OR OTHERWISE 
RESPOND TO PLAINTIFFS’ 

COMPLAINT 
 
 Case No.: 2:10 CV 00225 DAK 
 
 Judge Dale A. Kimball 
 

 
 Based upon Plaintiff Federal Trade Commission’s Stipulated Motion for Extension of 

Time for Defendant Mark Lofgren to Answer, Move, or Otherwise Respond to Plaintiff’s 

Complaint and good cause appearing, 

 IT IS HEREBY ORDERED, that Defendant Mark Lofgren shall have an additional 30 

days to answer, move, or otherwise respond to Plaintiffs’ Complaint in the above matter. 

mailto:ckoegel@ftc.gov
mailto:gashe@ftc.gov


 DATED this 17th day of May, 2010. 

      BY THE COURT: 

       
      ______________________________________ 

Dale A. Kimball 
United States District Judge 

 












